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1. INTRODUCTION

THE NEW ERA

SIF has been in run-off since 1% September 2000.

Insurers have to comply with minimum terms and have to be gpproved insurers.
According to Legal Week, (12.10.00), those insurers with £10m premiums or
more are:

S Paul Internationd Insurance Company Ltd
QBE Internationd Insurance

Zurich Professond

CGU Insurance,

but there are anumber of other (gpprox. 8) substantial participants.
There are 35 approved insurers overadl (POST MAGAZINE, 15.02.01).

There has been some dement of "laundry liding” of natifications to SIF.  This
may reduce the volume of clams for new insurers in the short term, but it would
be optimigic to think that clams experience over the next few years will
dramaticaly differ from the last few years. Having sad thet, the current trend is
downwards.

1997 - 1998: 13,991 new natifications
1998 - 1999: 12,499 new notifications

In the mid 1990s, the figure was Sgnificantly higher than 1997 - 1998.
(Salicitors Indemnity Fund, Twelfth Annual Report, 1999)

Approved insurers are adopting different clams handling modds to solve the
age-old problem of resolving reatively complicated disputes on sensble terms.
Different claims handling philosophies may, as aresult, emerge.

SIF's co-ordinated dispute handling (for example, managed litigation, such as the
Nationwide and Bristol and West litigation) maybe a thing of the past once the
run-off is completed. The co-ordinated approach has historicaly resulted in
sgnificant improvementsin the law from the point of view of solicitor insureds.

The Assgned Rik Pool for firms without insurance is surprisngly smdl. In
mid-December it was reported that 34 firms were in the pool, of which 10 were
there by default and 24 were turned down by the market. It seems likely that the
number will increase.



1.1.7 Premium income has reduced from aound £240m to £160m (Legal Week,
12.10.00); or £250 to £150m (POST MAGAZINE, 15.02.01).

1.1.8 SF pand solicitors fees (for handling clams) were £68m in 1998/9 (£73.6m in
1997/98): SF Twelfth Annual Report, 1999.

1.1.9 Theprojected SIF shortfall was £209m (as at 31.8.99) (£359m, as at 31.8.98)

1.1.10 Even dlowing for the fact thet, in the new era, externd legd cods will go down
ggnificantly, the above ddidics present an darming picture for any insurer who
has not pitched premiums at theright leve.

12. SOURCESOF CLAIMS

1998/9
By Number % By value %

Residential conveyancing 29 19
Commercial conveyancing 10 17
Litigation 16 16
Personal injury 16 14
Trusts and probate 9 11
Commercid 4 8
Landlord & Tenant 3 3
Financia advice 2 3
Matrimonia 3 1

[SIF, Twelfth Annual Report, 1999]
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POINTS OF DISTINCTION BETWEEN SOLICITORS AND_ OTHER

PROFESSIONALS?

1.3.1 One view: there ae none. A dam is a dam. Smilar issues arise in dl dams
duty, breach, causation, loss and limitation.

1.3.2 Thisistrue to some extent, but (without wishing to over-generadise):

14

141

142

0]

v)

(i)

there is a huge variety of ways a solicitor can make a mistake; the sheer
variety of duties and types of work can expose certain practices to a
wider range of clamsthan, for example, surveyors or architects;

solicitors cary extreordinarily lage sums of dient money in ther
accounts,

the Courts are more inclined to apply a counsd of perfection to lawyers
than to other professonds; they can (perhaps unconscioudy) be harsher
in judging tharr own;

in solicitors cases the Courts often refuse to admit expert evidence, even
where the Judge has no experience of, for example, a conveyancing
transaction.  In relation to other professonals, the Courts often have to
be guided by experts as to the appropriate standard of care by which
they should be judged;

some solicitors think they are expert on the law and therefore better
placed than, say, an accountant or engineer insured, to dictate how the
case should be handled. This can be so even where the solicitor has no
litigation experience & dl; and

once the damant has log fath in ther origind solicitor it can be harder
to indil fath tha the legd sysem will give them an gppropriate
remedy.

THE NIGHTMARE SCENARIO!

A solicitor cdled Jones comes into the underwriter's or broker's office and
says he wants insurance cover for the year 2001 - 2002. Heis 4ill paying too
much by way of premiums and is looking for areduction next year.

The Undewriter asks about his clams record and then what areas he
practices in. He says "l do quite a lot of conveyancing, paticularly acting
for lenders and borrowers, | advise wives quite often on charges on their
homes to fund ther husbands businesses, and | have an assstant who does
County Court advocecy in a mixture of civil dams (including persond



injury). One other thing you ought to know: as pat of my practice | give
quite alot of undertakings'.

14.3 Question:  What does the Underwriter do? Perhgps reserve judgement until |

have been through recent developments on:
Lender dams

Etridge (on charges)
Advocates immunity
Solicitors Undertakings, and
Limitation
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2. LENDER CLAIMS

THE BACKGROUND

In the recesson from the ealy 1990s, defaults by borrowers increased
subgtantidly, and negative equity became a rdativdy widespread problem.
Lenders made inevitable losses. On repossessions, it often gppeared that the
properties secured had never had the vaues the lenders clamed to have bdieved
in when the loans were agreed: someone had to be blamed; someone had to pay.
One source of recouping losses was wdl insured professonas who advised on
the origind transactions.

The early 1990s therefore saw an unprecedented number of clams by lenders
agang solicitors and vauers caused by the surge in property prices in the late
1980s and the subsequent recession.

Professond indemnity insurers (as is wel known) made massve payouts and
premiums soared. For solicitors, SIF suffered a smilarly huge exposure to
dams

The mgority of cdams arose in the domestic conveyancing area.  The volume of
these clams has been declining in recent years but, as above, in 1998/9 SIF
reported that they dill condtituted 29% by number of dl cdlams againg solicitors.

The solicitor often acted for the lender as well as the borrower. The solicitor
usudly received written ingructions from the lender and reported to them on the
property title. Lenders indructions vary in their terms, but they often make clear
the solicitor's respongbility goes beyond medy veifying a vdid title to the
property and securing afirst charge over it.

Typicd examples of dams included: the solicitor not reporting (i) a sub-sde; (i)
a direct payment of depost; (iii) a discounted purchase price; (iv) a connection
between a purchaser and vendor; (v) discrepancies in a borrower's address; (vi) a
vendor paying a borrower's costs, and (vii) that the borrower would not reside in
the property. In many cases the underlying transaction was of course a mortgage
fraud. Solicitors recelved warnings about what to look for to identify a fraud in
the "Green Card” warning issued by the Law Society in March 1991. There was
a0 guidance issued in the previous December in the Law Society Gazette. It is
extreordinay how many solicitors acting regularly in conveyancing transactions
were not aware of this guidance. The Courts are generdly harder on solicitors if
the date of the transaction is after the date of the Green Card warning. All of the
caes before the Court in the Nationwide case (referred to below) involved
transactions which were pre-March 1991.

The volume of lender dams has dgnificantly declined in recent years, but clams
are dill being made. There is a view that lenders have again dtarted to adopt
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2.3.3

more dubious lending practices and, if a further property recesson were to occur,
it would be reasonable to assume that a substantial increase could happen again,
dbeit that the levels of claims of the 1990s may not be equdled.

There is now a huge volume of case law on lender clams againgt solicitors which
provides consderable guidance on issues such as what duties are owed, what
condtitutes breach, and the principles by which damages are caculated. It is not
possible to cover dl of this ground today", but set out below are some of the key
principles in the light of the Nationwide litigation. There is, in a summary like
this, anecessary dement of generdisation.

NATIONWIDE -V- VARIOUS SOLICITORS (HIGH COURT)

This is the latet managed lender litigation. The Nationwide had started more
than 400 clams againg solicitors.  The managed litigation brought most of these
clams within the ambit of one Court and one procedura framework. We were
involved in representing a number of firms on indructions from SIF.

An initid trid took place involving twelve of the firms the Judgement of Mr
Justice Blackburne being issued on 2" February 1999. The Judgement runs to
nearly 500 pages. The remainder of the dams were setled in a globa
settlement, thus avoiding the need for any further trid.

The Court's main findings are summarised below (2.3 - 2.7)

SOLICITOR'SEXPRESSDUTIES

The express duties (as opposed to those implied by the Court) are primarily set
out in the solicitor's ingtructions and the report on title form.

The Court confirmed tha the solicitor's duties go beyond verifying title and
obtaining a firs charge. In the case of the Naionwides ingructions, the duties
arisng included (i) a duty to report any known matters affecting the vaue of the
property and the security obtained by the lender; (ii) a duty to use reasonable care
in warranting in the report on title the actua price of the property; (iii) a duty to
comply with the lender's conditions, and (iv) a duty to invedtigate title before
certifying thetitle is good.

Each lender's terms will vary, so too much cannot be read into the above
findings, but the method adopted by the Court, focussng upon the ingructions
and report form, will be gpplied in other cases.

! For example, the difficult question of breach of fiduciary duty is not addressed.
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2.6

26.1

26.2

SOLICITOR'SIMPLIED DUTIES

The duty lad down in the Bowerman case will normdly be implied unless this
would be inconsgent with the express terms or the overdl circumstances of the
appointment as solicitor.

The implied duty includes a duty to report information the solicitor has which
might cast doubt on the vauation of the propety or the bona fides of the
borrower (or some other ingredient of the lending decison), subject to that
information not being confidential .2

If the information comes into the solicitor's possesson in the course of
investigating title for the lender and is not the sort of information which the
lender would normdly obtain from other sources, it is likdy a duty will arise to
pass on the information, if materid to the lender's decison to lend.

SPECIFIC EXAMPLES

The solicitor had in generd to report to the Nationwide:

where the vendor is not the registered proprietor of the property (unless the
vendor has a clear contractud right to be registered);

a direct payment of a depost if the purchaser has not given a saidactory
explanation as to why it was pad direct - the solicitor cannot just rely on the
vendor's acknowledgement that the deposit has been paid;

any variation in the price (eg. the purchasar/borrower tels the solicitor the
vendor has agreed a reduction in the price);

any specid ded where the vendor pays the purchaser's costs; and
any uplift in purchase price, for example where there is a back-to-back
transaction, again unless there is an obvious explanation for the uplift. As Mr

Justice Blackburne pointed out, by 1990, house prices were fdling.

CAUSATION AND DAMAGES

Nationwide confirms that, where there has been a non-disclosure by the solicitor,
the lender mugst show that, if given the missng information, they would not have
entered into the transaction or would have entered into it on different terms.

If the daimant can show they would not have entered the transaction a al, much
turns on the information not disclosed. If it relates, for example, to the vadue of

2 The Court gave guidance as to what the solicitor must do if the information which should be passed on is
confidential. If the borrower will not consent, the solicitor is likely to have to cease acting for one or
possibly both clients (i.e. lender and borrower).



the property only, it may follow from the SAAMCO case that the loss is confined
to the difference between the vaue the lender thought the property had and the
actud vaue of the property taking into account the information not disclosed.
On the other hand, if the information directly relaes to the bona fides of the
borrower (for example the solicitor becomes aware tha the borrower has
deliberately mided the lender on the question whether or not the borrower would
resde in the propety) the damages may be assessed on the traditiond "no
transaction” bass The lender then recovers the whole of the loss arisng from
the loan.

This diginction was firg dravn in the previous managed litigation known as
Fancy and Jackson. Within that litigation, in Colin Bishop the SAAMCO
approach was adopted, but in Seggles Palmer the "no transaction” gpproach was
gopropriate.  The essentid question is the nature of the information which should
have been provided. Would it have made the lender unwilling to lend to this
particular borrower a dl? Or would it only have affected the vauation, which
dill might have stopped the transaction proceeding but not due to the particular
borrower in question. An example is attached in a schedule to show how these
principles apply with red numbers.

In the event the lender would ill have lent, but a a lower amount, the loss is
assessed by reference to that amount.

27 CONTRIBUTORY NEGLIGENCE

271 SF has had success in aqguing contributory negligence agangt lenders in
NUMErouUS Cases.

2.7.2 Thiswascontinued in Nationwide. By way of example:

M the lender placed too much emphasis on the vaue of the security and too
little on the vaue of the borrower's covenant;

(it) the lender failed to heed its own procedures,
(i) the lender lent a excessvely high loan to vaue ratiosin some cases, and

(iv)  the lender should have done more to train daff to ded with fraudulent
mortgage applications.

"I had the impression that, in general, the process was one of going through the
motions of ticking off the boxes to see that the relevant information had been
supplied and that, applying the relevant lending criteria, the valuation and

3 The value of the borrower's covenant (and any diminution in it due to the non-disclosure) also needs to
be taken into account, but the position has been simplified for this summary.

10



2.7.3

2.8

281

282

283

284

income disclosed justified the loan applied for. There seemed to be little critical
evaluation of the information supplied looked at overall."

"Nevertheless, with the Society's drive for increased mortgage business and the
relatively less conservative lending policies pursued by the Society and others in
the industry from the late 1980s, which increased lenders exposure to fraudul ent
applications, it is clear that the Society should have done more in the months
leading up to March 1991 to equip its staff to detect, investigate and deal with
fraudulent mortgage applications where they occurred. This is not simply a
matter of hindsight."

[Both quotes are from the Judgement of Blackburne J]

Specific decisons on contributory negligence included: 50%, 66%, 75% and
90% respongibility for losses on the part of the lender.

CONCLUSION ON LENDER CLAIMS

The golden (or should it be dark?) era of lender clams produced a number of
landmark decisons, paticulaly darifying the leve of damages to which the
lender is entitled againgt a negligent solicitor. The Nationwide case follows the
Bristol & West and Fancy & Jackson casesin developing the rlevant principles.

If a new era of these clams were to emerge, insurers of professonals would be
better placed in many respects to defend the clams. Lenders would know, for
example, that, if they launch proceedings, ther lending practices will come under
close scrutiny and may wdl be criticised. A further point not addressed above is
that the dtatement by the lender's employee that he or she would never have
approved the proposa if the solicitor had disclosed dl information will dso be
looked at critically by the Courts, as happened in the leading cases.

There remain aress of uncertainty. In a case where the information the solicitor
should have passed on goes to the satus of the borrower, how should the
borrower's covenant be vaued? How is the date a which the lender suffers a
loss assessed where, for example, the borrower has continued to pay the
mortgage for many years?

However, overdl the principles for lender clams are now better developed than
in 1990. If there were another bout of clams, advisers should be able to give
insurers a reasonably clear idea of ther exposure on cams a an ealy Sage.
Whilgt in some cases they may not like the answer to the question, a least the
answer may be a little more certain, and hopefully a little more contained, than
lagt time around. This will, however, depend to some extent on the ingenuity of
the lenders and ther advisers when and if they face again the black hole of
property recession |0sses.

11



3. ETRIDGE

31 THE SCENARIO

H (husband)
HOUSE
BANK
W (wife)
CHARGE
H's
BUSINESS

3.1.1 H takesaloanto fund hisbusness.

3.1.2 W owns part or whole of the matrimonia home.

3.1.3 Assecurity for the loan, the bank takes a charge over the home,

3.1.4 Thesolicitor isasked by the bank to advise W.

3.1.5 Thelicitor islikely to charge afew hundred pounds for the advice.

This example scenario has been presented this way (Hs and Ws, W as victim) purely

because in many of the reported cases this is, in amplified terms, the factud scenario the
Courts have had to address.

32 PRESUMED UNDUE INFLUENCE

321 A rdationship of trus and confidence must be present: is W accustomed to
placing trust in H?

3.2.2 Mrs Etridge's evidence was that she was accustomed to sign anything Mr Etridge
put in front of her without reaeding it or asking for an explanation.

12
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3.3

331

332

333

3.4.

34.1

34.2

34.3

344

W mug prove she has suffered manifest disadvantage. The more
disadvantageous the transaction, the easier it is to show undue influence.

W & BANK

Is the bank on notice of any undue influence? Barclays Bank -v- O'Brien sets
out the leading guidance from the House of Lords as to what puts a Bank on
notice.

The Code of Banking Practice sets a lower standard: a bank should require W to
obtain independent legd advice, but is not required to meet with W.

In Etridge the Court of Apped accepted 3.3.2 is sufficient, even though in
O'Brien the House of Lords comments suggested more rigorous requirements.

The bank is not required, generdly, to go behind the solicitor's certificate that
they have seen W and explained the transaction to her.

W & SOLICITOR

The Court of Apped in Etridge made it clear that W was not recaiving sufficient
protection from the existing State of the law:

"The advice which the wife has received has often been perfunctory, limited to an
explanation of the documents and yet inadequate to dispel her misunderstanding
of the real extent of the liability which she was undertaking, and not directed to
ensure that she was entering into the transaction of her own free will rather than
astheresult of illegitimate pressure from her husband or blind trust in him."

The Court had two options.

(i) expand the bank's duty so that they can no longer rely on a
solicitor's certificate.

(ii) expand the solicitor's duty to advise W
CA adopts (i) but not (i).
The solicitor's duty under Etridge (CA) ishow st out as follows
0] isthe solicitor satisfied W is free from improper influence?

(i) if s0, the solicitor must ensure W has explained to her and understands
the full implications of the transaction, and

(i) if not satidfied a (i), the duty is to advise W not to enter the transaction.
If W rgects advice, the solicitor must refuse to act further and inform the
bank they have ceased to act.

13



34.5

34.6

34.7

There is a spectrum of possible duties the Court could have adopted:

() the duty to explain the legd implications of the transaction and ensure W
understands them;

@i (i), plus a duty to explan the commercid wisdom of the transaction,
bearing in mind the relationship between H and W;

(i) (@, (i), plus a duty to do more than advise: the solicitor must atify there
is no undue influence and indirectly tel the bank if not saisfied (by
ceasing to act).

In Etridge the Court st the duty a leve (iii). This is a dissster for solicitors

practisng in this area and a potentid problem for underwriters and dams

departments.

To comply with the duty a leve (iii), the solicitor may have to have the skills of

an accountant, an actuary, a tax adviser, a marriage counsdlor and may be even a

psychiatrist!

M What are H's and W's attitudes to risk?

(i) How gtrong isthe marriage?

@)  What are W's sources of income?

(iv) |s the transaction agood ded commercidly?

v) Isit good enough to put the matrimonia home at risk?

(vi)  Isthebusiness srong?

How far does the solicitor go? The Court says it is a matter of "professond
judgement”. And dl for £350 plus VAT!

House of L ords Appeal

0] Kenyon-Brown -v- Desmond Banks in which Henmans represent
Desmond Banks on indructions from SIF;, Lav Society intervention in
Etridge inthe House of Lords.

(i) There is strong case authority to support a much lower leve of duty. The
solicitor is an adviser, but canot make W's decison for her; if she
ignores his advice, that is the lot of the adviser, but it is not ther
respongbility.  Further, there is strong authority supporting a duty only to
advise on legd (not commercid) implications.

14



348

349

For the present, banks continue to rely on solicitors certificates, that leaves W
without a defence to the bank's clam for possession; therefore W is given a
remedy againgt the solicitor insured.

How will solicitors react?

0] Many would not indinctivdly provide the levd of invedigdaion and
conduct required by Etridge (CA).

(it) Some will not be aware of the Etridge requirements.

(i) Some will tend to advise defensvely by investigating, but then by ceasng
to act, preventing transactions from proceeding.

(iv)  Somewill refuseto act at dl.

Underwriters may prefer solicitorsin categories (iii) or (iv) than thosein category (ii).

3.5.

351

352

353
354

355

CONCLUSION

Litigation arisng out of advice on charges is widespread, time consuming and
codlly.

Inview of the Etridge duty, isthisagood risk to underwrite?
Some solicitors do more of this sort of work than others.

Invariably, some will be better a exerciang their "professond judgement” than
others.

By leaving the parameters of liability to the solicitor's "professond judgement”
the case has ensured that the Courts will have the last word in many cases. the
Courts will tell the professon on a case by case bass, and after the event,
whether or not they have got it right.

15



4. ADVOCATES IMMUNITY

"The time may come when we look back and wonder how we could have allowed our
courts of law, the most important protectors of our freedoms, to be populated with
under-trained advocates."

Keth Evans, The Golden Rules of Advocacy.

4.1

411

4.1.2

4.1.3

4.1.4

4.1.5

4.1.6

THE LAW BEFORE HALL -V-SIMONS

Pre-1800: sart of barristers immunity.

Why? (i) the dignity of the Bar;

(i)  the 'cab rank' principle: a barriser may not refuse to act for a
client on the ground that he disapproves of him or his case;

()  the barrister has no contract; they cannot therefore sue for ther
fees

(iv)  theundedrability of rditigating cases,

(v)  thebarriger's duty to the Court; and

(vi)  theandogy with witnessimmunity.

1963: Hedley Byrne: HELD that a duty could arise where there is no contract.
The argument at (iii) above therefore ceased to be relevant.

1967: Rondd -v- Wordey (unanimous House of Lords) upheld the immunity, due
to congderations of ‘public policy’ which are "not immutable’ (Lord Reid). The
immunity was confined to litigation work (not noncontentious work), but was
extended to solicitors.

The man reason given was the overriding duty of a barrister to the Court. If the
bariger could be sued, this might undermine the willingness of barigers to
cary out their duties to the Court. Barigers would face potentid conflicts
between those duties and their duties to ther clients. However, other reasons
given included those listed above.

1978. Saif Ali (mgority House of Lords) the immunity was confined to advocacy
in Court, plus work so "intimady connected” with the conduct of the case in
Court as to amount to a decision on how it would be conducted at the hearing. In
this case the bariger had falled to advise joining additional parties before the
limitation period expired.  HELD: the barige’'s conduct fel outsde the
immunity.

1990: Courts & Legal Services Act 1990: this enabled the extenson of wasted
costs ordersto barristers aswell as solicitors.

Any legd representative became liadble to pay costs wasted by any paty as a
result of ‘any improper, unreasonable or negliget act or omisson. (Leading

16



4.2

4.2.1

4.2.2

case. Ridehalgh -v- Horsefield). Advocates (including barristers) became liable
for the negligent conduct of litigation, but this was limited to liability for wasted
costs.

2000: HALL -V SIMONS:
(1) unanimous House of Lords civil immunity abolished;
(i) mgority House of Lords: crimind immunity abolished.

Lord Hoffmann:

" | do not say that Rondel -v- Worsley was wrongly decided at the time. The
world was different then. But, as Lord Reid said then, public policy is not
immutable and your Lordships must consider the arguments afresh.”

Weas this the right decison? Yes, in principle; no for insurers of barrigers and
solicitor-advocates.

0] Dignity of the Bar, (i) the cab rank rule: these are largdy historical.
The Bar is no more dignified than any other professons who do not enjoy
any immunity; the Cab Rank rule has little red relevance today in many
aress of litigation (dthough query crimind cases), but in any event there
is no evidence a barriser would be forced to act by this rule for clients
who they would otherwise have turned down due to fear of cdlams agangt
them.

(i) No contract; cannot sue for fees. Since 1963 it is not necessary to have a
contract to sue a professional: Hedley Byrne.

(iv) Relitigation: it is contrary to the public interest for a Court to retry a case
decided by another Court. The risk inevitably arises of conflicting
decisons by different Courts, which undermines the purpose of the
sysem of Court-enforced law. Further, in general a party should not be
troubled by the same dam twice. But, there is legd authority for deding
with such gtuations. Hunter -v- Chief Constable of West Midlands:
subsequent proceedings can be dismissed as an abuse of process where
justice and public policy demand this result.

Hall now recognises the following:

(@ Incrimind cases it will usudly be an ause of process for a clamant
to bring a dam agang his lawvyer rather than to
pursue an apped. In other words, unless the
camant overturns the conviction fird, usudly he
or she will not be dlowed to sue his or her lawyer,
subject to limited exceptions.

17



)

(V)

(b) Incivil cases Lord Hoffmann (with mgjority support):

"In civil (including matrimonial) cases, it will
seldom be possible to say that an action for
negligence against a legal adviser or
representative would bring the administration of
justice into disrepute.  Whether the original
decision was right or wrong is usually a matter of
concern only to the parties and has no wider
implications. There is no public interest objection
to a subsequent finding that, but for the negligence
of his lawyers, the losing party would have won."

The Hunter principle is unlikdy therefore to goply in cvil cases.
Exceptions? eg. rditigated defamation action (this could be unfar to
the successful clamant?)

Notwithstanding this, the House of Lords hed that the Hunter principle
provided sufficient bass for limiting rditigation to gopropriate bounds.
It was not necessary to apply advocate'simmunity to achieve thet.

Barriser's duty to the Court: what Lord Hoffmann cdls the "Divided
Loydty" argument. The advocate's duty to the Court was recognised as
being very important.  Judges rely heavily upon advocates ord
presentation and advocates act according to a recognised code based on
trus. For example, they have to cite unhdpful authorities if reevant.
However, this did not judify the immunity: solicitors and barrisers are
regulated by codes of conduct and ae subject to disciplinary
proceedings. Further, Court proceedings take place in a very public arena
and there is again no empiricd evidence to show that advocates would
compromise their duties to the Court if not protected.

Analogy with witness immunity: no-one can be sued in defamation for
anything sad in Court. This is an aolute immunity to protect
witnesses, lawyers and the Judge. The adminigtration of justice requires
that individuds can spesk fredy in Court without fear of being sued.
But, witnesses owe no duty of care to anyone in respect of the evidence
they give in Court. The witnesss duty is to tdl the truth. Similaly, a
Judge does not owe a duty of care to the parties. The Judge's duty is to
administer justice in accordance with his oath.  An advocate owes a duty
of careto his client; hence why he or she can be sued for negligence.

NB: Expeat witness immunity therefore remans (see Santon -v-
Calloghan), at least for the moment.
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4.3

4.4

4.5

451

4.5.2

CONCLUSION

None of the reasons put forward judtified the immunity

POSTIVE REASON FOR NO IMMUNITY?

In generd, English law provides a remedy in damages for someone who has
auffered injury as a result of professond negligence.  Any exception must be
specificdly judified, otherwise it would contravene the principle of judice that
people should be treated equally and like cases treated dike.

IMPLICATIONS

Retr ospective effect?

Unclear. Lord Hope thought not, and this can be argued, athough it may be an
uphill struggle.  See Lord Goff in Kleinwort Benson -v- Lincoln City Council:
prospective overruling "has no place in our legd system”.

A flood of claims?

0]

(ii)

Certainly an increase, both direct clams againgt advocates, and Pat 20
proceedings againgt advocates by solicitors and others who will say they
relied on "their learned friends'. The risk for barigers and solicitors
practices with advocates must increase and premiums will presumably
increase to some extent.

Clamants will not aways apprecige the inherent uncertainties of
litigation. All dams handlers have seen the cdamant who has absolute
belief in their hopeless case or argument and who has the determination
to take the dam through any amount of litigation. Indeed, we have
probably dl seen insureds who might fal into that caegory as wdl!
These sorts of damants will sart satdllite litigation againgt advocates.

In my view, advocacy is the hardest litigation <kill. The advocate
operates under condderable pressure and has to badance innumerable
factors a any time* As such, it is very easy to criticise and pick holes; or
to say "l would have done xyz'. It is therefore much less scientific than,
sy, a surveyor's vduation exercise which can be judged more
objectivdy. Difficult damants are bound to think they could have done
better.

“ "The task of the advocate is to be argumentative, inquisitive, indignant or apologetic - as the occasion
demands - and always persuasive on behalf of the person who pays for his voice." David Pannick,
Advocates, Oxford University Press, 1992, page 1. Keith Evans in The Golden Rules of Advocacy tells
advocates not to sound like a lawyer and to "at least be more likeabl e than your opponent” (at pages 16

and 53).
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)

)

(vi)

The flip Sde of (iii) above is tha it is not going to be draightforward to
prove negligence. Judges have for the most pat (at leest a the higher
levels) been advocates and know (1) how difficult it is and (2) tha there
is more than one way reasonably to go about the task. Lord Bingham MR
in Ridehalgh -v- Horsefield:

"Any Judge who is invited to make or contemplates making an Order
arising out of an advocate's conduct of court proceedings must make full
allowance for the fact that an advocate in court, like a commander in
battle, often has to make decisions quickly and under pressure, in the fog
of war and ignorant of developments on the other side of the hill.
Mistakes will inevitably be made, things done which the outcome shows
to have been unwise. But advocacy is more an art than a science. It
cannot be conducted according to formulae. Individuals differ in their
style and approach. It is only when, with all allowances made, an
advocate's conduct of court proceedings is quite plainly unjustifiable that
it can be appropriate to make a wasted costs order against him."

Further, the House of Lords fet the Courts would use their powers under
Part 24 CPR (to strike out where the clamant has no rea prospect of
succeeding in the clam) to redrict vexatious cdams.  This tet may be
wider than the old ‘frivolous and vexatious test, but | am a little sceptical.
Clearly vexatious dams may be struck out, but it is not in my experience
that difficult to muddy the waers and to edablish some progpect of
success. A favourite trick is to impress upon the Judge the need for
witnesses to be heard ordly for the Court to fully gppreciate the merits of
the case. The redity can be that a striking out gpplication is before a
farly junior Judge, who may fed he is less likey to be criticised if he
dlows the case to continue than if he goplies the draconian remedy of
driking out.

Nevertheless, it will not be easy for a damant to show that taking a
different approach to a case (even if the origina approach can be shown
to have been negligent) would have caused (in a legd sense) a different
result. This was stressed in Hall. How will another Court decide how an
earlier Judge would have reacted if a paticular witness who was not
caled had been cdled? The Court of Apped often rdies on the fact that
the trid Judge saw and heard the origind witnesses. Will it be necessary
for the same Judge to hear the negligence dam? This would surely be
unworkable.

45.3 Effect on advocates

0]

It could be argued advocacy will go the way of medicine and practitioners will
become defensive: every point made to be on the safe side, every witness caled

etc.
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(ii)

454

0]

(ii)

This seems, a least in its extreme form, to be unlikely. Most advocates have for
some time been exposed to the probability of clams in other areas of practice.
This development is not entirdly new to them. Further, if advocates are too
defensive, they will be criticised anyway, for example for not being proportionate
under the Civil Procedure Rules. They would aso acquire a reputation for being
defensve, which is unlikdy to be dtrective to dients. Findly, they ae of
course.....insured!

Advocates may therefore be even more careful, but in genera it may not go
further than that. Y ou may say: if it makes us more careful, that is no bad thing!

Solicitor-Advocates

There will be many more qudified Higher Court Solicitor-Advocates in ten years
time than there are a present. The requirements are being reduced and the
courses offered to young solicitors are expanding. Young solicitors are likely to
be less afraid of advocacy.

Even now some firms are doing increasing amounts of advocacy:
"Increasingly City Firms are performing the advocacy work previously
undertaken by junior barristers...Eventually there will be no reason for any City

Firmto use ajunior barrister in commercial litigation."

The Lawyer, 21 November 1995, article by Mark Humphries, Linklaters &
Paines

Insurers underwriting some solicitors will therefore have to face the impact of
Hall -v- Smons.
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5.1

511

5.1.2

5.2

521

522

523

S. SOLICITORS UNDERTAKINGS

WHAT ISAN UNDERTAKING?

Very broad definition

Any unequivocal declaration of intent addressed to someone who reasonably
places reliance on it and generaly made by a solicitor or a member of a solicitor's
gaff in the course of practice.

An undertaking can be:

Ord.

No consideration necessary, as with a contract.

Need not use the word "undertake'.

Jointly and severdly binding on dl patnes in the firm giving the
undertaking.

Can be relied on by a non-client.

Can be out of the solicitor's contral - e.g. that athird party will do an act.

Will be enforced even if givenin error.

Example John Fox (a firm) -v- Bannister King & Rigbeys (a firm) (1986):

A licitors firm (Firm 1) was owed money by a client. Frm 2 held £18,000 of
the client's money &fter a sadle of their property. Firm 2 sad to Firm 1 tha they
would retain the sum "until you have sorted everything out”.

HELD: clear and unequivocd dtatement that Firm 2 would retain the money and
it was therefore an undertaking. Firm 2 had in fact transferred the money to the
client and were therefore in breach of undertaking. Firm 2 had to make good
Firm 1'slosses.

HOW ENFORCED?

Professond conduct: a solicitor who fails to honour an undertaking is generdly
guilty of professond misconduct. The Law Society can require implementation
of the undertaking. It cannot order compensation or specific performance. If the
solicitor refuses to comply, the Law Society can exercise its disciplinary powers.

The Courts have a summary jurisdiction: solicitors are Officers of the Court,
which has the right and duty to supervise the conduct of solicitors.

Normd action: e.g. breach of contract.
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5.3

531

5.3.2

533

5.4

54.1

54.2

54.3

54.4

5.5

551

552

5.6

5.6.1

5.6.2

5.6.3

COURT'S SUMMARY JURISDICTION: Udall -v- Capri Lighting Company,
Balcombe L J

Summary proceedings: thereis no need for afull action.

Unless the undertaking cannot now be performed, the Court will generdly order
the solicitor to do what he or she has undertaken to do.

If performance is impossible, the Court can exercise its discretion to order that
the solicitor compensates the claimant.

UNDERTAKING ASA SOLICITOR

The undertaking must be given in the capacity of a solicitor or in the usud way
of busness of thefirm.

Was there a transaction underlying the undertaking, which transaction was part
of the usud business of the firm?

In one case, the solicitor obtained advances of money for a client and undertook
to pay the principd sum with interet. HELD: no underlying transaction. The
fund of money did not come into the solicitor's hands in the course of a
transaction which was the sort of transaction that solicitors usualy undertake.

If in an aea of doubt, the damant must have made enquiries which would
stisfy a reasonably careful and competent paty that there was a proper
underlying transaction.

CONSTRUCTION

The undertaking must be given by the solicitor persondly and not merely on
behdf of hisor her client.

The Law Society's Code of Professional Conduct requires an ambiguous
underteking to be condrued in favour of the camant (but query the Court's
approach?).

THE COURT'S DISCRETION

The Court retains a discretion whether or not to enforce.

In generd (unless peformance of the undertaking is impossble) the Court will
enforce on agtrict basis.

Jackson and Powell: "there is no reported case where an undertaking has not
been enforced as a matter of discretion."
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5.7

5.7.1

5.7.2

5.7.3

5.7.4

5.8

581

5.8.2

5.8.3

DEFENCES?

Limitation is not generdly avalable, dthough lgpse of time may be rdevant to
the Court's exercise of its discretion.

Contributory negligence?

Court's summary jurisdiction
Remoteness of damage? -v- full action

Rdiance necessary?

CONCLUSION

Gengdly, the definition of an undertaking is very broad; solicitors essly dip
into giving undertakings by midake, once given, undertakings will be drictly
enforced under the Court's summary jurisdiction; the defences avallable may be
limited.

In short, undertakings are risky and dangerous in the wrong hands. All solicitors
firms should therefore have in place drict practices and supervision to ensure that
undertakings are only given where appropriate.

If a firm practices in an aea like conveyancing where undertakings are

widespread, the risk is magnified and should be carefully assessed by
underwriters on a practice by practice basis.
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6.1

6.2

6.3

6.3.1

6.3.2

6.4

6.4.1

6.4.2

6.5

6.5.1

6.5.2

6.5.3

6. LIMITATION

CONCURRENT DUTIES

Henderson -v- Merrett Syndicates (1995): solicitor owes the client concurrent
duties in contract and negligence.

CONTRACT AND NEGLIGENCE: 6 years from date of cause of action.
Note: there may be a difference between contract and negligence: in negligence,
the 6 years sarts from the date of damage.

SECTION 14A LIMITATION ACT 1980: NEGLIGENCE ONLY

3 years from the date of the claimant's knowledge (actud or congtructive).
Knowledge of:
M the materia facts about damage suffered,

(i) the fact that the damage was attributable to the negligent
act; and

(i) theidentity of the defendant.

[Not knowledge that the defendant’s act was negligent in law: s.14 A(9)]

SECTION 14B LIMITATION ACT 1980: TORT

15 year long top: period garts with the date of the negligent act.

Overrides S14A, but not S32(1)(b) (see below).

SECTIONS32 (1) (b) /32(2) LIMITATION ACT 1980:

Applies where: (1) there is a deliberate commission of a breach of duty; and (2) it
occurs in circumstancesin which it is unlikdly to be discovered for sometime,

Then: limitation begins to run when the clamant discovers the breach (or could
with reasonable diligence have discovered it) i.e. the clamant gets 6 years from
that date.

Possble meanings of " deliber ate commission” :
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6.5.4

6.5.5

6.5.6

0] solicitor does the act deliberately (e.g. reports to the client on a legd title
to property; writes a letter of advice on a client's matrimoniad settlement);
i.e. the solicitor intends to do the act which is ultimaely hed to be

negligent; or

@i the solicitor does the act ddiberatdly (as at (i)) and appreciates that his act
amounts to a breach.

Brocklesby -v- Armstrong & Guest (1999) Lloyds Reports PN 888; Ringrose;
and other cases: the correct meaning is (i) above.

In many professiond negligence cases
(i) the negigenceis unlikely to be discovered for sometime; and
(ii) the solicitor's act will be intentiond.

Under Brocklesby, the solicitor need not redise they have been negligent and
need not have conscioudy kept anything back from the client.

In other words, in many professond negligence cases, the norma 6-year rule
and S14A can be thrown in the dustbin.

Example

A solicitor reports on title (on 2.1.95) to a lender: they fail to include a crucid
fact in the report: eg. the fact that the solicitor knows the price of sde may not
be the correct price. The lender sues the solicitor.

Limitation:
0] Contract: 6 yearsfrom 2.1.95=2.1.01
(i) Negligence: 6 yearsfrom 10.1.95 =10.1.01
(date of advance by lender to borrower -
damage firg suffered)
(i) Negligence
extended period (S14A): 3 yearsfrom |ender's date of knowledge

Date borrower defaulted: 15.1.98

Dae lender should have redised damage
incured due to solicitor's  negligence:
15.1.99

i.e. Date of knowledge = 15.1.99

3yearsfrom 15.1.99 = 15.1.02
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6.6

(v)  Brocklesby period: 15105 (6 years from 15.1.99)
v) Long stop date
(section 14B): 2.1.10 (does not apply anyway if

Brocklesby period went beyond
2.1.10)

RESTRICTING THE EFFECT OF BROCKLESBY:

6.6.1

6.6.2

6.6.3

Insurers can try to redtrict the decison to cases where the solicitor knows
his client has been left with a misgpprehenson as to the facts (cf.
Ringrose does not fit this restriction).

The broadest commentsin Brocklesby may be "obiter” (i.e. not binding).

Brocklesby was thought widely to be wrongly decided, but see Cave -v-
Robinson Jarvis & Rolf: reported on line 21.0201. The clam was
datute barred unless the clamant could rely on Brocklesby. The facts
were that in 1989 the clamant ingdructed solicitors to secure mooring
rights over certain land. The firm faled to do so. Between 1989 and
1994 the clamant used the mooring. In 1994 the owner stopped him.
Proceedings were issued in 1999.

The case report does not say how the various limitation periods were
caculated, but the position appearsto be:

0] Contract: 6 years from 1989 = 1995
(i) Negligence 6 yearsfrom 1989 = 1995
or s. 14A: 3 yearsfrom 1994 = 1997

Proceedings were issued in 1999. Hence, out of time. However, under
Brocklesby: 6 years from 1994 = 2000: in time, not statute barred.

The Court of Apped upheld the origind Judge in applying Brocklesby;
the claim was not statute barred. This was a three Judge Court of Apped,
whereasin Brocklesby it was a two Judge Court, but the Court HELD that
it was bound by its previous decison. Leave to apped to the House of
Lords was not given by the Court of Apped, but that is unlikely to be the
end of the story. The House of Lords could ill reconsider the matter in
due course (dthough it refused leave to gpped in Brocklesby). Two of
the Judges in Cave appeared to have some sympathy with the Defendant's
argument, dbet tha they fet bound to apply Brocklesby. Parker L J
pointed to the fact that S32 should be concerned with unconscionability
and impropriety and not with innocent acts or omissons.
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6.7

6.7.1

6.7.2

EFFECT ON UNDERWRITERSCLAIMS DEPARTMENTS

The above recent developments could have a very dgnificant effect on
future dams.  There will inevitably be a grester volume of dams

brought and drong limitation defences will, in some cases, now look
much weaker.

This effect in turn mugt ultimately feed into the raing of solicitors risks
and the levd of premiums set.
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711

712

713

714

7.2

721

7.2.2

7. OVERALL CONCLUSIONS

NEW ERA

Underwriters, clams handlers, brokers, insureds and lawyers specidisng in
solicitors negligence claims have to adjust to anew era

Underwriters have to assess risks which have not been subject to the scrutiny of
the market for a substantia period.

Some insureds are in for a shock! For example:
(i) theagpproach of the market to resolving claims,; and
(i) the more rigorous collection of deductibles

Solicitors and barrigers deding with cams will be subject to grester scrutiny
than ever in terms of their performance: the result of the case; the damant's costs
incurred; the level of defence costs; a satisfied insured?

THE LAW

The law has moved in favour of solicitors in a number of respects (eg. lender
clams), as a reault largely of SIFs hard work, but the extent of the risks for
underwriters are highlighted by the developments considered in the above aress.
Etridge, advocates immunity, solicitors undertakings and the law on limitation.
Thisis of course only alimited sdection of the issues which commonly arise.

The Civil Procedure Rules are taking shape: pre-action protocols are being used;
more cdams ae beng resolved without going through the normd litigation
dages, and ADR (Alternative Dispute Resolution) is now wdl and truly rooted in
our legd system.® In February, for example, | handled three mediations in one
week on ingdructions from two insurers.  Clams should therefore be resolved
more quickly and more economicaly; the Courts should be less busy in future, as
suggested by recent figures for Claim Forms issued in the High Court.

® "The defects | identified in our present system were that it is too expensive in that the costs often exceed
the value of the claim; too slow in bringing cases to a conclusion and too unequal: thereis a lack of
equality between the powerful, wealthy litigant and the under-resourced litigant. It is too
uncertain...Above all it is too fragmented...and too adversarial." Lord Woolf, Access to Justice, Final
Report, p.2

®"The new procedures | propose will emphasise the importance of ADR through the Court's ability to take
into account whether parties have unreasonably rejected the possibility of ADR or have behaved
unreasonably in the course of ADR." Lord Woolf, Access to Justice, Final Report, July 1996, Section 1,
paragraph 18. This has, in my experience, proved alittle optimistic, but there is no doubt that ADR is now
more prevalent.
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7.3 THEINSUREDS

7.3.1 Solicitor insureds may be a the more difficult end of the professond spectrum,
abeat that it is accepted that thisis a generdisation.

7.3.2 The Courts can to some extent goply a counsdl of perfection when assessing the
performance of their own Officers.

74 A GOOD RISK?

7.4.1 | return to the example in the Introduction: Jones, the solicitor who comes into
the underwriter's or broker's office whose practice includes advice on charges,
advocacy, advice to lenders, and countless undertakings.

7.4.2 Isthefirmagood risk? If they:

(1) are selective as to the cases where they advise on charges and are careful
when they do advise,

(i) do a substantid amount of advocacy, rather than occasiondly, and do it in
aress of pecidisation they are expert in,

(i) advise lenders carefully in accordance with the guidance given by the
Court, and the lender's ingtructions,

and (iv) have good practices to ensure undertekings are only given where
appropriate,

they may be agood risk.

7.4.3 If nat, think long and hard about the premium!

The information and expressions of opinion in this paper and talk are intended to be a
selective introduction to the subjects covered and not a comprehensive study. They
should not therefore be treated as a substitute for specific advice concerning individual
situations.
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SCHEDULE: DAMAGESEXAMPLE

()  Thefacts
Loan: £90,000 (1990)
Vauation in 1990: £100,000
True valuein 1990: £80,000
Resde after repossession: £40,000 (1994)
Borrower's repayments. £5,000
Cost of repossession/sale: £5,000

Cost of borrowing/income which could have been earned on the advance
monies. £50,000

Solicitor hasfailed to disclose materid information to the lender.

(i) No transaction loss (see Swingcastle -v- Alastair Gibson (1991) 2 AER 353
HL)

The lender dams advance + cost of borrowing/income which could have
been earned on the advance monies + cost of repossesson/sde - resde
price - borrower's repayments.

Putting numbersin that caculation:
£90,000+ £50,000 + £5,000 - £40,000 - £5,000 = £ 100,000

This indudes a recesson loss.  The resde vadue was only £40,000
because property prices had reduced from a true value of £80,000 in
1990.

(i) SAAMCO loss

The origind vauation was £100,000; the true vaue, in 1990 was
£80,000. If the information provided by the solicitor had been correct,
the true vaue in 1990 would have been £100,000; the lender would have
proceeded with the loan, and, on repossession, the lender would have
recovered, say, £50,000 (allowing a 50% reduction of the value, as was
the case in the actud example i.e. £80,000 to £40,000). Thus, if the
correct information had been given by the solicitor, recesson losses
would have been incurred in any event. It is for this reason that they do
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v)

not fal within the scope of the solicitor's duty and are therefore not
recoverable.

The loss caused by the negligence was that the lender had £ 20,000 less
security than he thought he had.

Summary

The lender's actud loss (Steggles Palmer) was £100,000, but only
£20,000 of this loss was due to the solicitor's negligence if a Colin Bishop
approach were adopted.

The remainder of the loss was due to the fal in property vaues which
resulted in a low resde price, the borrower having faled to repay,
possible contributory negligence on the part of the lender or some other
cause.

If the actud loss is less than the difference between the originad vauation
and the true value then the actud loss is recoverable.
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